UNITED STATES OF AMERICA
- BEFORE THE :
FEDERAL ENERGY REGULATORY COMMISSION

Northern Natural Gas Company ) Docket No. CP09-465-000

MOTION TO INTERVENE, PROTEST AND
REQUEST FOR EVIDENTIARY HEARING OF
PRATT COUNTY, KANSAS AND
THE HAYNESVILLE SURFACE AND
MINERAL OWNERS ASSOCIATION, INC.

Pursuant to Rules 214 and 211 of the Rules of Practice and Procedure of the
Federal Energy Regulatory Commission (“Commission” or “FERC”),' and the
Commission’s September 22, 2009 Notice of Application, Pratt County, Kansas (“the
County”) and the Haynesville Surface and Mineral Owners Association, Inc. (“the
Association”) hereby move to intervene in the above-captioned proceeding and protest
the September 14, 2009 application (“Application™) filed by Northern Natural Gas
Company (“Northern™) in this matter. The County and the Association do not agree to
waiver of a hearing under Rules 801 and 802,% and specifically request, pursuant to 18
C.F.R. § 157.10(a)(1) (2009), that the Commission set Northern’s Application for hearing
under Subpart E of the Commission’s Rules of Practice and Procedure. At a minimum,
the Commission should set this matter for a technical conference and afford parties the

right to conduct discovery concerning Northern’s Application.

18 CER. §§ 385.214 and 385.211 (2009),
18 C.FR. §§ 385.801 and 385.802 (2009).
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I. ~ DESCRIPTION OF THE FILING

Northern requests, pursuant to Section 7 of the Natural Gas Act (“NGA™),” and
Part 157 of the Commission’s Regulations, a certificate of public convenience and
necessity authorizing the expansion of the currently-certificated boundary of Northern’s
‘Cunningham storage field located in Pfatt and Kingman Counties, Kansas. The
expanded boundary would include—the Viola and Simpson formations in a proposed
14,240 acre “Eﬁtehsion Area” north of the currently-certificated boundary and would
include “acquisition of all property interests.”” The alleged basis for Northern’s
Application is its assertion that storage gas from the Cunningham field is migrating into
the Extension Area and is being produced by third-party producers, interfering with the
operation of the storage field and imposing costs on Northern.’ Northern proffers several
consultant reports (assembled as Exhibit Z to the Application), which, according to
Northern, support a finding that such migration and production of Cunningham storage
gas is occurring. Northern argues that much of the supporting data included in its
Application is.new information developed since the Commission considered Northern’s
previous request to expand the Cunningham field boundaries in Docket No. CP07-107-

000.”

15 US.C.§ 717E
* Application at 1.
" Id.

® See,id. at 7-8, 16.

7 See id. at 1; see also Northern Natural Gas Co., 125 FERC 461,127 (2008), reh’g denied, 127 FERC
161,038 (2009), petition for review pending.
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I1. MOTION TO INTERVENE

For the reasons set forth below, the County and the Association each separately
move to intervene in this matter.

Pratt County, Kansas is a body corporate and politic under the laws of the State of
Kansas vested with home rule powers except as such powers may be limited by Kansas
statute.® Relevant for purposes of this motion to intervene, the County derives significant
revenues from ad valorem taxes on oil and natural gas production in the County. As
noted, the Cunningham storage ficld, as well as Northern’s proposed Extension Area, are
located largely in Pratt County. [f the Commission grants Northern’s Application, the
County’s current or future revenues from oil and gas tax levies may be diminished. Thus,
the County has a direct and substantial interest in this proceeding, and it wishes to
intervene in this proceeding to ensure that it is not unjustifiably deprived of such
revenues. The County submits that its participation in this proceeding is in the public
interest.

The Association is a non-profit corporation organized under the laws of the State
of Kansas tor the purpose of defending, protecting and promoting the rights and interests
of owners of surtace and mineral rights in property located in Kansas, including interests
that may be impacted by the operation or expansion of an underground storage facility.
A list of the Association’s current members is included as Attachment A to this filing.
Most, if not all, of the members own property within the proposed Extension Area or
surrounding vicinity, and a number ot the Association’s members receive or may receive

royalties for oil and gas leases located in the Extension Area or surrounding areas.

¥ See Kan. Stat. Ann. §§ 18-176, 19-101, 19-101a.
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Numerous members of the Association received notification from Northern concerning
the Application.‘) Thus, the Association and its members have a direct and substantial
interest in this proceeding. The Association submits that its participation in this
proceeding on behalf ot its members is in the public interest.

10

Pursuant to Commission Rule 2010, the County and the Association hereby

designate the following persons for service of documents in these proceedings:

Gordon B. Stull John E. McCaffrey

Stull Law Office, P.A. Stinson Morrison Hecker LLP
P.O. Box 345 1150 18" Street, NW Suite 800
Pratt, Kansas 67124 Washington, DC 20036

(620) 672-9446 (phone) (202) 785-9100 (phone)

(620) 672-3228 (fax) (202) 572-9976 (fax)
gstull@stull-law.com jmecattrey(@stinson.com

II. PROTEST

A mere six months after the Commission affirmed in Docket No. CP07-107-001
that Northern had failed to justity extending the Cunningham storage field boundary by
any more than 1,760 acres to address gas migration,'' Northern has returned to the
Commission requesting a massive 14,240 acre expansion of the Cunningham field
boundaries and control of more than thirty producing wells. If granted, the expansion
requested by Northern would increase the area of the Cunningham facility by over fifiy
percent."* Northern’s Application does not demonstrate that the proposed extension (or
any extension) of the field boundaries is required by the public convenience and

necessity, and a hearing should be established to investigate Northern’s proposal.

? See Application at 15 (discussing notitication of affected landowners).
' 18 C.F.R. § 385.2010 (2009).
" Northern Natural, 127 FERC 4 61,038 (2009).

" The current area of the Cunningham field is approximately 28,000 acres. See Northern Natural, 125
FERC 961,127 at P 52.
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The County and the Association note as an initial matter that the issue presented
in Northern’s Application — whether third-party producers in the Extension Area are
producing migrating Cunningham storage gas — is apparently pending in litigation
initiated by Northern in federal district court against Nash Oil & Gas, Inc., L.D. Drilling,
Inc. and Val Energy, Inc.'® Northern alleges in that litigation that these producers “are
unlawfully producing storage gas that has migrated from the Cunningham Storage
Field.”"* The pendency of this litigation raises the issue of whether the Commission
should decline to exercise jurisdiction over the same question here, particularly since
Northern has recognized that the issue is not within FERC’s exclusive jurisdiction by
filing suit in federal district court. It the Commission considers the Application at this
time notwithstanding the pending litigation, the County and the Association request that
the Commission set this matter for evidentiary hearing, as discussed below.

A. Northern Has Not Proven That The Requested Extension Of The

Cunningham Storage Field Boundary Is Required By The Public

Convenience And Necessity, And The Commission Should Set The
Application For Trial-Type Hearing

Northern’s request to extend the boundaries of the Cunningham storage field is
governed by Section 7 of the NGA, which requires the Commission to find that
Northern’s proposal “is or will be required by the present or future public convenience

» 15

and necessity.”” To obtain authorization to expand the boundaries of a storage tield, the

applicant must show through engineering and geological data that such authorization is

" See Application, Exhibit E.
4
Id.

" 15 US.C. § 717f(e). In evaluating projects under this statutory standard, the Commission generally
applies its 1999 Certificate Policy Statement framework. See, e.g., Northern Natural Gas Co., 125 FERC 4|
61,127 at P 15 (citing Certification of New [nterstate Natural Gas Pipeline Facilities, 88 FERC 9 61,227
(1999), order on clarification, 90 FERC 9 61,128, order on clarification, 92 FERC 9 61,094 (2000)).
Among the relevant factors in evaluating an application under the Policy Statement is whether the project
will have adverse etfects on landowners and communities impacted by the proposal.
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required to improve the operation of the storage field or to maintain its integrity.'® In
deciding whether the public convenience and necessity requires such approval, “a
material consideration is whether the storage reservoir has expanded and whether the
company’s estimations of the reservoir and protective boundaries are reasonable.”™'’

The Commission should establish evidentiary hearings to evaluate Northern’s
evidence of alleged gas migration and third-party production in the Extension Area, as
well as the reasonableness of any proposed extension of the Cunningham storage field
boundaries. Section 7 of the NGA generally requires the Commission, upon receiving an
application, to “set the matter for hearing.”'® It is well-established, moreover, that the
Commission is required to atford parties an evidentiary hearing where disputed issues of
material fact exist concerning a public utility’s application.'” The Commission has
previously cstablished evidentiary hearings to allow parties to investigate the causes of
claimed gas storage losses.” There can be no serious debate that Northern’s voluminous
Application presents disputed issues of material fact concerning Northern’s claims of gas
migration and/or the extent of any such migration, as discussed in further detail below.

The Commission itself recognized in Docket No. CP07-107-000 that Northern’s
previous claims of gas migration and third-party production (then primarily limited to a
smaller area and just two wells) involved material factual disputes.”' Although the

Commission did not establish formal trial-type hearings in Docket No. CP07-107-000, it

' Northern Natural, 127 FERC 9 61,038 at P 13 (2009).

T rd

" 15 USC § 717t(c)(1)X(B).

Y See, e.g., General Motors Corp. v. FERC, 656 F.2d 791, 794-95 (D.C. Cir. 1981).

* See, ¢.g., Southern Star Central Gas Pipeline, Inc., 104 FERC 961,017 (2003); CNG Transmission
Corp., 44 FERC 461,203 atp. 61,276 (1988).
“! See Northern Natural, 125 FERC 9§ 61,127 at P 52.
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atforded the parties “a torm of paper hearing” to address disputed issues.”™ A “paper

hearing” organized around Staff information requests as used in Docket No. CP07-107-

3 Northern’s Application in this

000, however, would not be adequate for this case.’
proceeding concerns a much larger requested storage boundary extension than was at
issue in CP07-101-000 and involves more than thirty production wells versus only two
wells at issue in the 2007 proceeding.”® Further, Northern asserts that its “understanding
of the containment mechanism at the Cunningham storage field has evolved.”” Given
that Northern’s claims concerning the Cunningham field geology continue to “evolve”
from one proceeding to another, its current theory of Cunningham gas migration and the
new evidence allegedly bearing out Northern’s view is not entitled to any presumption of
reliability. Parties other than Northern and the Commission Advisory Statt should have
the opportunity to develop the record by conducting discovery, making formal
evidentiary presentations and conducting cross-examination of adverse witnesses in
accordance with hearing procedures under Subpart E of the Commission’s Rules.

In this regard, the Commission explained in the context ot evaluating Northern’s
previous request to expand the Cunningham storage boundaries that it “must balance the
interests of neighboring landowners against the interests of Northern in protecting the

integrity of its storage field.””® In order to appropriately balance the interests of

landowners such as those represented by the Association against Northern’s interests in

20d atP 13.

* The County and the Association note that the Commission Staff has already served a set of data requests
on Northern seeking additional information concerning the gas migration claims in the Application.
Northern responded to the Staff requests on October 9, 2009.

** See Application at 8.
3 1d at9-10.
2 Northern Natural, 125 FERC 961,038 at P 50.
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this proceeding, the Commission must at a minimum allow the County and the
Association to thoroughly investigate Northern’s claims and underlying evidence — much
of which Northern asserts is new — and offer contrary evidence.”’

The County and the Association identify below some of the arguments and/or
cvidence protfered by Northern that present disputed issues of material fact. The County
and the Association do not intend this as an exhaustive list of the issues raised by
Northern’s Application that warrant further investigation at a hearing. Indeed, virtually
every aspect of Northern’s Application merits further scrutiny. Parties should not be
required to accept at face value Northern’s presentation and interpretation of, for
instance, alleged correlations between storage injection and withdraw cycles and gas
production, pressure test inventory analyses, or seismic testing evidence. The issues
discussed below are those that the County and the Association have identitied to date in
the limited time available to review the Application and notwithstanding that much of the
relevant information needed to thoroughly evaluate Northern’s contentions is within the

possession of Northern and its consultants.

7 See Williston Basin Interstate Pipeline Co. v. FERC. 165 F.3d 54, 63 (D.C. Cir. 1999) (explaining that
“the due process clause forbids an agency to use evidence in a way that forecloses an opportunity to offer a
contrary presentation.”); see also Public Serv. Comm’n of Kentuckv v. FERC, 397 F.3d 1004, 1012-13
(D.C. Cir. 2005); Shell Oil Co. v. Federal Power Comm’'n, 334 F.2d 1002, 1012 (3rd Cir. 1964).
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1. The Absence Of Storage Gas In The Henrichs #10-21
Observation Well Contradicts Northern’s Gas Migration
Claims

Northern explains that, since the proceedings in Docket No. CP07-107-000, it has
drilled two new observation wells in the proposed Extension Area — the Henrichs #10-21
well and the Guthrie #1-31 well.”® Significantly, Northern’s gas composition analysis of
the sample from the Henrichs #10-21 well showed the sample to be native gas.”” The fact
that geochemical testing ot gas from the Henrichs #10-21 observation well does not show
any storage gas migration calls into question Northern’s theory of extensive gas
migration into the Extension Area, particularly given the proximity of the Henrichs #10-
21 well to the Park wells at issue in Docket No. CP07-107-000.

Northern seeks to explain the lack of storage gas at the Henrichs #10-21 well by
claiming that the top 3-4 foot permeable zone of the Viola formation is not present at the
Henrichs #10-21 well location.® According to Northern, it is only this top gas-bearing 3-
4 feet of the Viola formation in the Extension Area that is responsible for the alleged gas
migration through the Extension Area and resultant third-party production.3| Northern
likewise attempts to explain the absence of gas at the Huft #1-35, Huff #2-35 and Key #1
wells following the commencement of storage operations on the grounds that these wells

were not tested in the gas-bearing portion of the upper Viola formation.”

% Application, Exhibit Z at 15.

* See id. at 32-35.

M See id.

1 Exhibit 5 to Northern’s Exhibit Z notes that “the migratory path has been determined to be in the
permeable interval at the top 2-6 feet of the Viola formation.”

*> Application, Exhibit Z at 20. In Docket No. CP07-107-000, the Commission found that the absence of
gas production at the Huff wells during the years in which the Cunningham field and the Extension Area
were supposed to have been stabilized contradicted Northern’s theory of gas migration. See Northern
Natural, 127 FERC 9 61,038 at PP 25-27. Although Northern only discusses the Huff and Key #1 wells,
Northern’s Exhibit 23 indicates that there were other dry holes drilled after storage activity commenced at

9
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Northern’s theory of a 3-4 toot gas migration conduit through the Extension Area
requires further investigation. Unlike the Guthrie #1-31 well, Northern apparently did
not core the Henrichs #10-21 well, which would have provided a clearer picture of the
tormation geology at the Henrichs #10-21 well.*> If Northern’s theory is correct,
moreover, then the record should show that all of the 35 wells producing in the Extension
Area are producing from this 3-4 gas-bearing portion of the Viola formation, but the
Application does not provide this information. Northern asserts only that this 3-4 foot
zone is “productive in numerous wells to the north.™*

Further, Northern’s description of a limited 3-4 foot gas-permeable pathway in the
Viola formation in the Extension Area is not consistent with the pipeline’s seismic
evidence, which, according to Northern, shows that the entire proposed Extension Area is
underlain by a Viola formation that is “identical to and continuous with” the Viola
formation used by Northern for gas storage purposes in the Cunningham ficld.” The gas-
permeable portion of the Viola formation in the Cunningham field, however, apparently
is not limited to the top few feet.’® Further analysis of this discrepancy is warranted.

Northern has also failed to reconcile adequately the lack of storage gas at the
Henrichs #10-21 well with its contention that this area is in communication with the
Cunningham field, as allegedly shown by bottom hole pressure test results.’” If it is the

top several feet of the Viola formation that is allegedly gas-permeable and providing a

the Cunningham field. Specifically, a cumulative total of 20 dry wells is listed on Exhibit 23-9, only nine
of which were extant when storage injection commenced in 1978.

* See Application, Exhibit Z at 15.

M Id. at 33; see also Exhibit 24 (indicating well depth for only a few wells).
B 1d. at 10.

* See id. at Exhibit 6.2.

T See id. at 33-34.
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conduit for gas migration, the absence of such pathway at Henrichs #10-21 would appear
to undermine Northern’s theory of communication between the two areas. In its
October 9, 2009 response to a Commission Staff data request inquiring as to this point,
Northern essentially assumes its conclusion, asserting that, because the pressures at the
Henrichs #10-21 well and the Guthrie #1-31 well are similar notwithstanding the absence
of storage gas at the #10-21 well, then the 3-4 foot gas permeable conduit in the Viola
formation must be present between the two wells.*®

The lack of storage gas at the Henrichs #10-21 well — and Northern’s attempted
explanation for its absence — raise disputed issues of material fact concerning Natural’s
theory of gas migration into the Extension Area, or, at a minimum, the extent of any such
migration.

2. Issues Associated With Northern’s Geochemical Evidence
Warrant An Evidentiary Hearing

Among the evidence most heavily relied upon by Northern is geochemical testing
data that purport to show the presence of storage gas in certain wells in the Extension

3% Northern cites analyses of helium levels in gas in the Extension Area, the

Area.
methane content of such gas, and isotopic analysis of Extension Area gas.* Although the
Commission relied on such evidence in permitting limited expansion of the Cunningham
field in Docket No. CP07-107-000, issues related to Northern’s geochemical evidence
should be investigated at a hearing in this docket.

As the Commission found in Docket No. CP07-107-000, the credibility and

reliability of gas composition analysis evidence is dependent upon the adequacy of the

*® See Northern Natural Response to FERC Staff Request No. 1 (October 9, 2009).
¥ See Application, Exhibit Z at 24-28 and Appendix B.
W See generally, Application, Exhibit Z, Appendix B.

11
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collection and testing procedures, including sampling procedures and chain of custody
documentation.!  Here, Northern does not document the collection and testing
procedures for its gas composition analyses other than through an assertion in one of its
consultant reports that gas sampling was conducted pursuant to what appears to be a
generic “sampling plan” and then tested by Isotech Laboratory.** As illustrated by the
Commission’s discussion in Docket No. CP07-107-000, however, determining whether
gas composition sampling and testing procedures were adequate is a fact-intensive
inquiry, and the Commission should not deem an unsworn assertion in a consultant report
as conclusive evidence that the procedures underlying Northern’s geochemical analysis
were sufficient to ensure reliable results.

In this connection, much of the gas composition evidence relied upon by Northern

3 The County and the

is taken from Kansas Corporation Commission testing records.”
Association should have an opportunity to evaluate whether Northern’s reliance on such
KCC information is appropriate in this matter.

Another significant issue with Northern’s gas composition analysis relates to
Northern’s Exhibit B-21. That exhibit purports to bolster Northern’s gas migration
theory by plotting the helium content of gas from wells in the Extension Area relative to
the distance of those wells tfrom observation well #13-31 located within the currently-
certificated boundaries of the Cunningham field. Northern contends that the resulting

trend line shows that helium content gradually increases in wells located further from the

Cunningham field, as might be expected if Northern’s gas migration postulations were

* See Northern Natural, 125 FERC 9 61,127 at PP 30-45.
* Sce Application, Exhibit Z at Appendix B, page 4 and Attachment 1.
* Sce Application, Exhibit Z at 25.
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